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FAMILY  PLANNING  AMENDMENTS  OF  1991 


September  13,  1991. — Committed  to  the  Committee  of  the  Whole  House  on  the  State 
of  the  Union  and  ordered  to  be  printed 


Mr.  Dingell,  from  the  Committee  on  Energy  and  Commerce, 
submitted  the  following 


REPORT 

together  with 
Additional  and  Dissenting  views 
[To  accompany  H.R.  3090] 
[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Energy  and  Commerce,  to  whom  was  referred 
the  bill  (H.R.  3090)  to  amend  the  Public  Service  Health  Act  to  revise 
and  extend  the  program  of  assistance  for  family  planning  services, 
having  considered  the  same,  report  favorably  thereon  without 
amendment  and  recommend  that  the  bill  do  pass. 

Purpose  and  Summary 

The  purpose  of  H.R.  3090  is  to  revise  and  extend  the  various 
Family  Planning  programs  and  activities  authorized  under  Title 
Ten  of  the  Public  Health  Service  Act.  Such  programs  are  to  be  ex- 
tended for  five  additional  fiscal  years  through  FY  1996.  For  FY 
1992,  the  total  authorization  level  is  set  at  $195  million.  This 
amount  is  increased  modestly  in  each  of  the  four  subsequent  fiscal 
years,  FY  1994  through  FY  1996. 

In  addition,  H.R.  3090  reverses  the  regulations  issued  in  1988  and 
upheld  by  the  Supreme  Court  in  1991  to  restrict  the  provision  of 
information  on  abortion  to  Title-Ten  patients.  In  overturning  these 
regulations,  H.R.  3090  specifically  requires  that  Title  Ten  providers 
offer  and  provide  counseling  and  referral  services  on  all  pregnancy 
management  options,  including  prenatal  care  and  delivery;  infant 
care,  foster  care,  and  adoption;  and  pregnancy  termination.  Such 
information  is  to  be  provided  only  at  the  patient's  request  and  only 
in  a  non-directive  manner. 
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Finally,  H.R.  3090  requires  that  clinics  which,  in  addition  to  pro- 
viding Title  Ten-funded  family  planning  services,  also  perform 
abortions  (for  which  payment  is  made  only  with  non-Federal  funds) 
certify  their  compliance  with  State  laws  regarding  parental  notifi- 
cation or  consent  for  the  performance  of  an  abortion  on  a  minor. 
Certification  is  to  be  made  to  the  Secretary  and  is  applicable  only 
to  those  State  laws  which  are  enforced. 

Background  and  Need  for  the  Legislation 
title  10  programs  in  general 

The  Federal  Family  Planning  Program  was  originally  enacted  in 
1970.  Since  that  time,  the  Program  has  proven  to  be  a  valuable 
system  to  clinical  and  reproductive  health  care.  While  often  the 
subject  of  political  controversy  (as  virtually  every  program  that 
deals  with  issues  of  sexuality  and  reproductive  health  has  been), 
Title  Ten  has  provided  contraception  services,  infertility  services, 
basic  gynecologic  care,  and  counseling  and  referral  to  millions  of 
American  women,  many  of  whom  have  no  other  source  of  such 
services  that  is  accessible  or  affordable. 

Title  Ten  authorizes  four  basic  programs  of  family  planning  ac- 
tivities: services,  training,  information  and  education,  and  research. 
(Research  programs  in  contraception  and  infertility  services  are 
also  conducted  under  other  authorities  for  the  National  Institutes 
of  Health.)  These  programs  are  carried  out  through  project  grants 
and  contracts. 

Services  program 

The  largest  component  of  the  Title  Ten  Program  is,  by  far,  the 
service  delivery  program.  Assistance  is  provided  through  grants 
and  contracts  to  States,  hospitals,  and  clinics.  State  governments 
have  been  the  principal  grantees  for  service  delivery.  While  infor- 
mation is  limited  (the  Department  of  Health  and  Human  Services 
(HHS)  has  not  gathered  or  published  data  in  recent  years),  it  is  es- 
timated that  40  States  are  the  direct  recipients  of  Title  Ten  funds. 
In  States  in  which  the  State  is  not  the  grantee,  public  or  nonprofit 
private  agencies  have  received  Federal  funding.  Both  State  and 
non-State  grantees  customarily  subcontract  with  other  local  health 
departments,  hospitals,  and  clinics  to  provide  services  within  the 
State. 

These  grantees  are  widely  dispersed  and  cover  a  large  portion  of 
the  country  and  an  even  larger  proportion  of  the  population  in 
need.  Again,  although  precise  data  on  the  program  are  limited,  it  is 
estimated  that  there  are  nearly  4,000  Title  Ten  sites  and  that  these 
clinics  serve  nearly  four  million  women  annually.  Title  Ten  grant- 
ees are  the  only  available  source  of  such  services  for  more  than  80 
percent  of  these  women.  Title  Ten  grantees  are  located  in  all  fifty 
States  ad  in  two-thirds  of  all  counties.  Almost  90  percent  of  all  poor 
women  of  child-bearing  age  live  in  a  county  in  which  there  is  a 
Title  Ten  clinic. 

Grants  and  contracts  are  made  for  the  provision  of  a  broad  range 
of  famiiy  planning  services.  These  include  prescription  drugs,  de- 
vices, natural  family  planning,  infertility  services,  and  services  for 
adolescents.  A  large  component  of  the  program  had  also  been  the 
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provision  of  a  full  range  of  accurate  health  information  and  coun- 
seling and  referral  services  to  patients  regarding  contraception  and 
pregnancy. 

Using  the  limited  data  available,  it  is  estimated  that  the  Title 
Ten  Program  serves  almost  four  million  women  annually.  It  has 
also  been  estimated  that  the  Program  has  a  better  than  four-to-one 
cost  effectiveness  ratio,  saving  more  than  four  dollars  in  health  and 
social  services  for  every  dollar  spent  on  family  planning.  Finally,  it 
has  been  estimated  that  that  without  Title  Ten,  there  would  be  1.2 
million  addition  unintended  pregnancies  in  the  U.S.,  resulting  in 
more  than  half  a  million  additional  abortions  and  half  a  million 
additional  births. 

In  addition  to  these  reproductive  health  benefits,  family  planning 
has  also  proven  valuable  in  improving  maternal  and  child  health 
status  in  America.  The  Institute  of  Medicine,  the  National  Re- 
search Council,  and  the  National  Commission  to  Prevent  Infant 
Mortality — among  many  others — have  all  issued  reports  demon- 
strating the  links  among  improved  family  planning  services  reduc- 
tion in  unintended  pregnancy,  and  improvement  in  rates  of  low- 
birthweight  and  infant  mortality. 

Many  clinics  which  receive  Title  Ten  fund  also  routinely  provide 
other  basic  clinical  care,  such  as  screening  for  breast  and  cervical 
cancer,  diabetes,  anemia,  hypertension,  and  sexually  transmitted 
diseases,  as  well  as  counseling  and  testing  for  HIV  and  AIDS.  For 
many  women,  these  grantees  are  the  entry  points  into  the  health 
care  system.  For  many  others,  these  grantees  are  the  only  sites  of 
care. 

Training  program 

In  addition  to  the  service  program,  Title  Ten  also  authorizes  a 
program  of  training  in  family  planning  services.  This  program  pro- 
vides grants  for  the  education  of  personnel  (including  both  profes- 
sionals and  para-professionals)  to  provide  such  services  in  clinical 
settings,  and  serves  as  both  initial  and  advanced  education  for 
many  of  the  staff  of  Title  Ten  grantees.  It  is  estimated  that  appro- 
priately 14,000  individuals  receive  training  annually  through  this 
program. 

Information  and  education  program 

Programs  to  provide  information  and  education  about  family 
planning  to  the  general  public  are  also  authorized  by  Title  Ten.  In 
recent  years,  these  programs  have  been  troubled  by  a  lack  of  funds, 
direction,  and  coordination.  The  program  is  intended,  however,  to 
develop  and  make  available  information  on  family  planning  and 
population  growth. 

Research  program 

Title  Ten  also  authorizes  the  Secretary  to  conduct  and  support 
research  in  family  planning  and  related  fields.  Similar  authority 
exists  within  the  general  authorization  of  the  National  Institutes  of 
Health.  Of  particular  interest  in  recent  years  has  been  the  need  for 
greater  activity  in  the  development  of  new  and  improved  contra- 
ception. The  need  for  such  research  is  made  clear  by  the  current 
rates  of  unintended  pregnancy  among  couples  using  some  method 
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of  birth  control,  by  the  increase  in  sterilization  as  a  family  plan- 
ning method,  and  by  the  continued  high  number  of  couples  using 
no  method  of  birth  control  and  the  associated  high  rate  of  unin- 
tended pregnancy  among  such  couples. 

Provision  of  information  through  Title  Ten 

The  provision  of  accurate  and  thorough  information  has  been 
one  of  the  fundamental  goals  of  all  the  programs  authorized  by 
Title  Ten.  In  the  services  program,  such  information  is  provided  in 
an  individual  clinical  setting.  In  the  training  program,  it  is  provid- 
ed to  health  care  providers.  In  the  information  and  education  pro- 
gram, it  is  provided  in  general  to  the  public  and  to  researchers.  In 
the  research  program,  information  of  a  scientific  nature  is  devel- 
oped and  distributed  among  professionals  and  the  public  alike.  In 
all  Programs  activities,  Title  Ten  has  been  administered  with  an 
understanding  that  decisions  about  family  planning  are  complex 
and  personal  and  are  best  resolved  by  offering  and  providing  an  in- 
dividual with  a  full  range  of  information  on  which  to  base  her  or 
his  decision. 

In  recent  years,  attempts  have  been  made  by  the  Administration 
to  disrupt  this  information  in  the  provision  of  services.  Recent  uni- 
lateral regulatory  efforts  made  without  legislative  foundation  have 
sought  to  limit  the  information  and  counseling  regarding  pregnan- 
cy that  is  given  to  patients  in  family  planning  clinics. 

These  efforts  are  a  direct  reversal  of  Program  policy  of  the  first 
eighteen  years  of  Title  Ten.  From  1970  until  1988,  the  guidance 
given  to  Title  Ten  grantees  was  clear:  Patients  who  request  infor- 
mation are  to  be  provided  with  complete,  objective,  non-directive 
counseling  and  referral  regarding  their  pregnancies.  Indeed,  in 
1981  HHS  issued  guidelines  formally  stating  this  position  and  re- 
quiring that  nondirective  options  counseling  be  provided  to  preg- 
nant women  at  Title  Ten  sites.1  The  guidelines  enumerated  such 
options  counseling  to  include  information  and  referral  on  prenatal 
care  and  delivery;  infant  care,  foster  care,  or  adoption;  and  preg- 
nancy termination. 

Under  these  polices,  the  Program  has  provided  only  non-directive 
information  and  referral  about  abortion;  the  actual  provision  of 
abortion  has  been  prohibited  by  the  statute  since  its  enactment  and 
the  Program  has  been  administered  with  this  prohibition  in  force. 
Grantees  have  been  prohibited  from  going  beyond  the  provision  of 
non-directive  information,  counseling,  and  referral. 

In  1982,  both  the  General  Accounting  Office  (GAO)  and  the  HHS 
Inspector  General  (IG)  conducted  audits  of  Title  Ten  providers. 
Both  of  those  audits  concluded  that  '  'there  was  no  evidence  that 
Title  X  funds  had  been  used  to  pay  for  abortions  or  to  advise  cli- 
ents to  have  abortions."  2  In  testimony  before  the  Subcommittee  on 
Health  and  the  Environment  in  1984,  the  Secretary  of  HHS  agreed 


1  "Program  Guidelines  for  Project  Grants  for  Family  Planning  Services,"  Section  8.6,  Depart- 
ment of  Health  and  Human  Services  (1981). 

2  Richard  P.  Kusserow,  Inspector  General,  Department  of  Health  and  Human  Services, 
"Review  of  PHS  Title  X  Family  Planning  Grantees— Audit  Control  No.  12-33177,"  p.  4  (Novem- 
ber 18,  1982);  General  Accounting  Office,  "Restrictions  on  Abortion  and  Lobbying  Activities  in 
Family  Planning  Programs  Need  Clarification"  (GAO/HRD-82-106),  p.  i  (September  24,  1982). 
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with  the  findings  of  these  audits.3  In  testimony  before  the  Subcom- 
mittee on  Health  and  the  Environment  in  1985,  the  Acting  Assist- 
ant Secretary  for  Health  of  HHS  concurred  with  these  findings.4 
And  in  testimony  before  the  Subcommittee  on  Health  and  the  En- 
vironment in  1989,  the  Assistant  Secretary  for  Health  again  agreed 
with  these  findings  and  stated  that  Title  Ten  grantees  were  "in 
compliance  with  current  guidelines."  5 

THE  "GAG  RULE" AND  THE  PROHIBITION  OF  INFORMATION 

Issuance  of  the  "Gag  Rule  "  regulations 

In  February  1988,  HHS  issued  final  rules  regarding  the  prohibi- 
tion of  the  provision  of  information  regarding  abortion  to  patients 
of  Title  Ten  clinics.6  These  regulations — now  commonly  known  as 
the  "Gag  Rule" — reversed  the  previous  policy  that  had  required 
the  provision  of  complete  and  accurate  information  and  full,  non- 
directive  pregnancy  options  counseling  and  referral  to  pregnant  pa- 
tients in  Title  Ten  clinics.  (This  regulatory  reversal  was  carried  out 
without  legislative  change  in  the  Title  Ten  statute.) 

These  regulations  provide,  in  pertinent  part,  for  a  prohibition  on 
offering  patients  counseling  about,  or  referral  for,  pregnancy  termi- 
nation— counseling  and  referral  that  have  been,  to  this  point,  re- 
quired to  be  offered  by  the  Program.  Specifically,  the  regulations 
prohibit  the  provision  of  any  information  regarding  abortion,  the 
provision  of  counseling  about  abortion,  or  the  provision  of  referrals 
to  providers  of  abortion.  The  regulations  make  clear  that  the  provi- 
sion of  such  information  and  counseling  is  prohibited  even  if  it  is 
specifically  requested  by  the  patient  or  if  it  is  the  physician  or 
counselor's  best  health  advice  for  the  individual  patient. 

An  exception  is  made  to  this  prohibition  if  the  patient  requires 
emergency  care  (such  as  treatment  for  an  ectopic  pregnancy,  i.e., 
an  abortion  of  a  fetus  that  is  implanted  outside  the  uterus),  al- 
though it  is  not  clear  whether  such  emergency  exceptions  are  limit- 
ed only  to  situations  in  which  the  patient's  life  is  in  immediate 
danger  (as  in  the  example  of  an  ectopic  pregnancy)  or  are  also  ap- 
plicable to  situations  in  which  the  health  of  the  patient  or  the 
health  of  the  fetus  is  at  risk.  Subsequent  litigation  and  Congres- 
sional testimony  has  further  obscured  this  question.7 

According  to  the  notice  of  final  rulemaking,  "[approximately 
75,000   comments   were   received   during  the   60-day  comment 


3  Reauthorization  of  Title  X;  Family  Planning  Program:  Hearings  Before  the  Subcommittee 
on  Health  and  the  Environment,  98th  Cong.,  2nd  Sess.,  Serial  No.  98-121,  p.  472  (1984)  (testimo- 
ny of  Margaret  M.  Heckler,  Secretary,  Department  of  Health  and  Human  Services). 

4  Family  Planning  Act  Reauthorization:  Hearings  Before  the  Subcommittee  on  Health  and  the 
Environment,  99th  Cong.,  1st  Sess.,  Serial  No.  99-13,  p.  189  (1985)  (testimony  of  James  O.  Mason, 
M.D.,  Acting  Assistant  Secretary  for  Health,  Department  of  Health  and  Human  Services). 

5  Federal  Family  Planning  Program  Reauthorization:  Hearings  on  H.R.  930  Before  the  Sub- 
committee on  Health  and  the  Environment,  101st  Cong.,  1st  Sess.,  Serial  No.  101-50,  p.  28  (1989) 
(testimony  of  James  O.  Mason,  M.D.,  Assistant  Secretary  for  Health,  Department  of  Health  and 
Human  Services). 

6  53  Fed.  Reg.  2922  (1988)  (to  be  codified  at  42  C.F.R.  Sec.  59). 

7  See,  e.g.,  Rust  v.  Sullivan,  111  S.Ct.  1759,  1786  n.  6  (1991)  (Blackmun,  J.,  dissenting);  and 
Reauthorization  of  Federal  Family  Planning  Program  (Title  X)  and  the  Administration  s  Pro- 
posed Regulations  to  Restrict  Information  on  Abortion  Counseling:  Hearings  Before  the  Subcom- 
mittee on  Health  and  the  Environment,  102nd  Cong.,  1st  Sess.,  pp.  56-63;  66-74;  and  85-87  of 
the  hearing  transcript  (March  19,  1991)  (testimony  of  William  R.  Archer  III,  M.D.,  Deputy  As- 
sistant Secretary  for  Population  Affairs,  Department  of  Health  and  Human  Services). 
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period"  8  following  publication  of  the  notice  of  proposed  rulemak- 
ing. Although  HHS  received  tens  of  thousands  of  comments  chal- 
lenging the  appropriateness,  the  reasonableness,  and  the  statutory 
and  constitutional  validity  of  its  proposals,  HHS  dismissed  virtual- 
ly all  such  concerns  and  proceeded  with  its  intended  course. 

Litigation  of  the  "Gag  Rule" 

Shortly  after  their  issuance  in  final  form,  the  "Gag  Rule"  regula- 
tions were  enjoined  in  Federal  courts.  At  least  three  significant 
legal  challenges  were  made.9  The  Courts  of  Appeals  split  on  the 
issues,  two  courts  overturning  the  regulations  and  one  court  sus- 
taining them. 1 0 

To  resolve  the  split  among  the  Circuits,  the  Supreme  Court  took 
certiorari  on  Rust  and  New  York  (which  previously  had  been  con- 
solidated into  one  action).  On  May  23,  1991,  the  Supreme  Court  af- 
firmed the  Second  Circuit's  holding  and  upheld  the  regulations. 
The  Court  held,  in  pertinent  part,  that  the  regulations  are  a  per- 
missible construction  of  Title  Ten;  that  the  regulations  do  not  vio- 
late the  First  Amendment  rights  of  Title  Ten  grantees,  their  staff, 
or  their  patients;  and  that  the  regulations  do  not  violate  the  Fifth 
Amendment  rights  of  patients.  Strong  dissents  were  filed  on  all 
these  holdings. 

To  arrive  at  its  decision,  the  majority  of  the  Court  found  that  the 
Congressional  intent  regarding  counseling  for  Title  Ten  patients 
was  ambiguous.  The  opinion  of  the  majority  of  the  Court  stated 
that  the  language  of  Title  Ten  "does  not  speak  directly  to  the  issue 
of  counseling,  referral,  advocacy,  or  program  integrity."  11  The 
opinion  goes  on  to  say  that  "Title  X  does  not  *  *  *  enumerate 
what  types  of  medical  and  counseling  services  are  entitled  to  Title 
X  funding,"  12  and  that  "the  legislative  history  is  ambiguous  and 
fails  to  shed  light  on  relevant  [Congressional  intent."  13 

Having  reached  the  conclusion  that  the  statute  was  unclear  and 
the  legislative  history  ambiguous  on  the  point  of  what  information 
must  be  provided  to  Title  Ten  patients,  the  Court,  using  precedent 
in  other  areas  of  administrative  law,  concluded  that  the  Secretary's 
decision  was  entitled  to  deference.  The  Court  acknowledged  that 
the  Secretary's  action  would  reverse  nearly  twenty  years  of  operat- 
ing policy,  but  concluded  that  the  preceding  interpretation  is  not 
binding  on  the  Secretary  and  that  he  may  reverse  previous  inter- 
pretations notwithstanding  repeated  Congressional  reauthoriza- 
tions of  the  statute  without  substantive  change. 

After  deciding  that  the  regulations  are  a  permissible  construc- 
tion of  the  statute,  the  Court  moved  on  to  examine  the  claims  that 
the  regulations  violate  the  First  Amendment.  In  doing  so,  the 


8  53  Fed.  Reg.  at  2922  (1988). 

9  Planned  Parenthood  Federation  of  America  v.  Sullivan,  913  F.2d  1492  (10th  Cir.  1990);  Mas- 
sachusetts v.  Sullivan,  899  F.2d  53  (1st  Cir.  1990);  and  Rust  v.  Sullivan,  and  New  York  v.  Sulli- 
van, 889  F.2d  401  (2  Cir.  1989). 

10  In  Massachusetts  v.  Sullivan,  and  in  Planned  Parenthood  Federation  of  America  v.  Sulli- 
van, the  Courts  of  Appeal  for  the  First  and  Tenth  Circuit,  respectively,  overturned  the  regula- 
tions; in  Rust  v.  Sullivan  and  New  York  v.  Sullivan,  the  Second  Circuit  Court  of  Appeals  upheld 
them. 

11  Rust  v.  Sullivan,  111  S.Ct.  1759,  1767  (1991). 

12  Id.  at  1768. 

13  Id.  at  1768. 
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Court  characterized  the  regulations  as  merely  a  vehicle  by  which 
the  Government  encourages  the  grantees,  staff,  and  patients  of 
Title  Ten  clinics  to  advance  one  program  activity  (carrying  a  preg- 
nancy to  term)  to  the  exclusion  of  other  possible  ones  (terminating 
the  pregnancy).  The  majority  opinion  of  the  Court  argued  that  any 
patient  who  wishes  to  get  complete  information  about  medical  op- 
tions for  her  pregnancy  should  simply  seek  such  information  in  an- 
other setting  whose  physicians'  advice  is  not  regulated  by  the  Fed- 
eral government  in  this  manner. 

In  analyzing  this  holding  of  the  Court,  the  dissent  vigorously 
argued  that  the  regulations  are  an  impermissible  infringement  of 
First  Amendment  rights  of  grantees,  staff,  and  patients.  The  dis- 
sent pointed  out  that  the  regulations  are  an  unprecedented,  view- 
point-based suppression  of  speech  and  that  "[b]y  manipulating  the 
content  of  the  doctor/ patient  dialogue,  the  Regulations  upheld 
today  force  each  of  the  petitioners  'to  be  an  instrument  for  foster- 
ing public  adherence  to  an  ideological  point  of  view  he  or  she  finds 
unacceptable.'  "  14 

The  dissent  went  on  to  point  out  that  the  regulations  are  an  in- 
trusion into  the  doctor/patient  relationship,  that  the  regulations 
would  force  doctors  to  behave  outside  of  their  ethical  responsibil- 
ities, and  that  the  effect  of  the  regulations  is  not  merely  to  promote 
one  goal  over  another  but  also  to  put  words  into  the  physician's 
mouth  that  may  be  untrue  or,  at  the  very  least,  disingenuous.  The 
dissent  concluded  its  discussion  of  this  aspect  of  the  case  by  saying, 
"The  majority  professes  to  leave  undisturbed  the  free  speech  pro- 
tections on  which  our  society  has  come  to  rely,  but  one  must 
wonder  what  force  the  First  Amendment  retains  if  it  is  read  to 
countenance  the  deliberate  manipulation  by  the  Government  of  the 
dialogue  between  a  woman  and  her  physician"  15 

In  the  final  aspect  of  the  case,  the  Court  also  considered  whether 
"the  regulations  violate  a  women's  Fifth  Amendment  right  to  ter- 
minate her  pregnancy."  16  In  this  instance,  the  majority  opinion  of 
the  Court  held  that  Constitutional  rights  are  not  necessarily  violat- 
ed by  the  government's  refusal  to  assist  poor  women  to  exercise 
rights  that  might  be  exercised  by  affluent  women.  The  Court  went 
on  to  say  that  its  previous  holdings  invalidating  government  intru- 
sions into  the  physician/patient  relationship  were  reached  because 
those  intrusions  were  into  all  such  relationships.  In  contrast,  the 
Court  said,  this  intrusion  is  only  into  government-subsidized  physi- 
cian/patient relationships  and  is,  therefore,  permissible  since  a  pa- 
tient can  go  to  another  unsubsidized  site  for  full  information. 1 7 

In  contrast,  the  dissent  argued: 

[T]his  is  not  a  case  in  which  individuals  seek  govern- 
ment aid  in  exercising  their  fundamental  rights.  The  Fifth 
Amendment  right  asserted  by  petitions  is  the  right  of  a 
pregnant  women  to  be  free  from  affirmative  governmental 
interference  in  her  decision.*  *  *  By  suppressing  medically 
pertinent  information  and  injecting  a  restrictive  ideologi- 


14  Id.  at  1782  (Blackmun,  J.,  dissenting)  (quoting  Wooley  v.  Mynard,  430  U.S.  705,  715  (1977)). 

15  Id.  at  1786  (Blackmaun,  J.,  dissenting). 

16  Id.  at  1776. 

17  Id.  at  1777. 
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cal  message  unrelated  to  considerations  of  maternal 
health,  the  Government  places  formidable  obstacles  in  the 
path  of  Title  X  clients'  freedom  of  choice  and  thereby  vio- 
lates their  Fifth  Amendment  rights.18 

STATE  REGULATION  OF  ABORTION  FOR  MINORS 

No  Title  Ten  funds  are  used  for  the  performance  of  abortions — 
either  for  minors  or  adults.  Moreover,  HHS  has  consistently  re- 
quired that  grantees  separate  the  provision  of  abortions  (paid  for 
with  non-Federal  funds)  from  Title  Ten-funded  activities. 

Nevertheless,  the  reauthorization  of  the  Program  has  involved 
extensive  debate  and  discussion  of  the  circumstances  under  which 
minors  may  receive  abortions.  This  debate  and  discussion  have  oc- 
curred in  connection  with  proposals  to  attach  restrictions  to  Title 
Ten  grants  that  would  regulate  activities  performed  by  grantees 
with  non-Federal  funds.  These  proposals  would  limit  eligibility  for 
family  planning  funds  to  agencies  that  restrict  minors'  access  to 
abortions,  regardless  of  the  source  of  payment  for  the  abortion. 

In  general 

The  States  have  regulated  the  availability  of  abortions  to  minors 
in  a  wide  variety  of  ways.  Some  States  have  adopted  laws  requiring 
parental  consent  for  minors  to  obtain  abortions.  Some  States  have 
adopted  laws  requiring  parental  notification  for  minors  to  obtain 
abortions.  Some  States  have  adopted  laws  requiring  minors  to  un- 
dergo counseling  before  obtaining  abortions.  Some  States  have  no 
laws  regarding  this  issue.  At  least  one  State  has  (by  Statewide  ref- 
erendum) rejected  any  regulation  of  minors'  access  to  abortions.19 

Variation  among  State  laws  in  basic  terms 

Among  those  States  that  have  such  restrictions,  approaches  are 
by  no  means  uniform.  Significant  differences  among  the  States 
occur  in  basic  terms  of  the  restrictions. 

Age  of  the  minor 

Most  States  that  have  restrictions  apply  those  restrictions  to 
services  to  minors  under  the  age  of  18.  Some  States,  however,  re- 
strict only  services  to  younger  minors  (e.g.,  Connecticut's  require- 
ment applies  to  girls  16  and  younger;  South  Carolina's  law  applies 
to  girls  17  and  younger). 


18  Id.  at  1784  (Blackmun,  J.,  dissenting)  (emphasis  in  original). 

19  While  both  legislation  and  court  action  are  undergoing  consent  change  in  this  area,  at  the 
time  of  this  report  it  is  believed  that  State  laws  are  as  follows: 

Ten  States  have  parental  consent  laws  that  are  enforced; 
Eight  States  have  parental  notification  laws  that  are  enforced; 
Three  States  have  pre-abortion  counseling  laws  that  are  enforced; 
Nine  States  have  parental  consent  laws  that  are  legally  enjoined; 
Two  States  have  parental  notification  laws  that  are  legally  enjoined; 

Five  States  have  parental  consent  laws  that  are  not  enforced  but  are  not  legally  enjoined; 
Two  States  have  parental  notification  laws  that  are  not  enforced  but  are  not  legally  en- 
joined; and 

Eleven  States  have  no  specific  laws  on  minors'  access  to  abortion. 
The  Alan  Guttmacher  Institute,  'An  Analysis  of  States  Laws  Mandating  Parental  Involvement 
or  Counseling  for  Abortion  for  Minors"  (August  22,  1991). 
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Status  of  the  minor 

Most  statutes  that  limit  services  appear  to  apply  only  to  "une- 
mancipated"  minors,  as  defined  by  State  law.  Others  specify,  how- 
ever, that  the  restriction  applies  to  "unmarried"  minors  (which 
may,  in  some  States,  be  the  same  as  "unemancipated,"  although  in 
others  it  may  be  a  narrower  term).  Others  seem  to  apply  to  all 
minors,  regardless  of  emancipation  or  marital  status. 

Number  and  identity  of  the  family  member  who  may  give 
consent  or  must  be  notified 

Most  States  require  consent  by,  or  notification  to,  one  parent 
who  is  the  legal  guardian  of  the  minor.  Some,  however,  require 
consent  of  both  parents,  and  at  least  one  State  requires  the  notifi- 
cation of  the  biological  parents  of  the  minor,  regardless  of  whether 
they  are  the  legal  guardian  of  the  minor.  In  addition,  some  States 
allow  other  family  members  to  consent  or  receive  notification  (e.g., 
grandparents  or  any  adult  family  member).  As  discussed  below, 
some  States  also  allow  professionals  who  are  not  family  members 
to  give  consent. 

Waiting  period  that  must  elapse  between  notification  and 
provision  of  the  abortion  to  the  minor 

Most  States  require  that  the  minor  wait  24  hours  from  delivery 
of  the  notification.  Other  States  specify  that  the  minor  must  wait 
48  hours.  The  definition  of  notification  also  varies,  with  some 
States  providing  for  constructive  notice  after  mailing  and  others  re- 
quiring some  form  of  personal  notification. 

Variation  among  State  laws  regarding  exceptions 

Among  those  States  that  have  adopted  parental  consent  or  notifi- 
cation laws  regarding  minors'  access  to  abortion,  there  is  also  vari- 
ation in  exceptions  provided  to  the  basic  requirements. 

Medical  emergencies 

Virtually  all  States  make  exceptions  to  the  limitations  in  the 
case  of  medical  emergencies.  The  definition  of  a  medical  emergen- 
cy, however,  varies  significantly  from  State  to  State.  At  least  one 
State  requires  that  the  emergency  be  life-endangering  to  the 
minor.  Other  States  make  exception  for  emergencies  that  endanger 
the  health  of  the  minor  or  for  procedures  that  are  necessary  to  pre- 
vent the  deterioration  of  the  health  of  the  minor. 

Incest,  sexual  abuse,  and  physical  abuse 

Some  States  make  exception  to  the  requirements  for  parental  in- 
volvement if  the  minor's  pregnancy  is  the  result  of  incest  or  if  the 
minor  is  a  victim  of  sexual  abuse  or  physical  abuse  or  neglect.  The 
definition  of  these  terms  vary  from  State  to  State.  Some  States  also 
make  exception  if  the  minor  is  at  risk  of  such  abuse. 

Variation  among  State  laws  regarding  bypass  or  alternatives  to  con- 
sent or  notification 

Virtually  all  States  with  requirements  of  parental  notification  or 
consent  for  minors'  access  to  abortion  have  created  some  form  of 
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bypass  or  alternative  to  those  requirements.  Such  alternatives 
allow  the  minor  to  have  an  abortion  without  consent  or  notification 
of  her  parents  if  she  meets  certain  standards  of  maturity  or  if  it  is 
determined  that  the  abortion  is  in  her  best  interest. 

In  the  most  recent  Supreme  Court  case  involving  minors'  access 
to  abortions,20  one  State's  strict  requirement  of  two-parent  notifi- 
cation was  upheld  as  constitutional.  In  doing  so,  Justice  O'Connor 
wrote  that  the  requirement  "passes  constitutional  muster  because 
the  interference  with  the  internal  operation  of  the  family  required 
by  the  [parental  notification  law]  does  not  exist  where  the  minor 
can  avoid  notifying  one  or  both  parents  by  use  of  the  bypass  proce- 
dure." 21  This  statement  has  been  widely  interpreted  to  mean  that 
a  universal  requirement  of  parental  notification  or  consent  without 
such  an  alternative  would  be  unconstitutional. 

The  means  of  providing  such  alternatives  varies  widely  from 
State  to  State. 

Judicial  bypass 

By  far,  the  most  common  means  of  providing  for  an  alternative 
to  parental  consent  or  notification  is  the  establishment  of  a  judicial 
bypass.  Such  a  procedure  allows  a  minor  to  petition  a  court  of  com- 
petent jurisdiction  within  the  State  to  permit  her  to  obtain  an 
abortion  without  parental  consent  or  notification.  In  every  State  in 
which  such  a  procedure  is  used,  the  standard  for  the  court's  deter- 
mination is  whether  the  minor  is  mature  enough  to  make  her  own 
decision  or  whether  the  abortion  is  in  her  best  interest.  Almost  all 
States  require  that  such  proceedings  be  treated  expeditiously  and 
confidentially. 

Physician  bypass 

Some  States  provide  for  an  alternative  to  parental  consent  or  no- 
tification through  a  physician  bypass  procedure.  Such  statutes  re- 
quire that  a  physician  make  a  determination  that  the  minor  is 
mature  enough  to  make  her  own  decision  or  that  the  abortion  is  in 
her  best  interest,  or,  in  one  State,  that  the  notification  would  not 
be  in  her  best  interest. 

Other  alternatives 

Some  States  provide  for  alternatives  to  parental  consent  or  noti- 
fication through  means  other  than  judicial  or  physician  bypass. 
Some  States  allow  exceptions  to  the  general  regulations  if,  for  ex- 
ample, consent  in  given  by  another  adult  family  member  (such  as  a 
grandparent  or  an  adult  sibling)  or  by  a  health  or  social  service 
professional  (such  as  a  psychologist,  social  worker,  or  member  of 
the  clergy). 

Hearings 

The  Committee's  Subcommittee  on  Health  and  the  Environment 
held  one  day  of  oversight  hearings  on  the  Family  Planning  Pro- 
gram on  March  19,  1991.  Testimony  was  received  from  15  wit- 


20  Hodgson  v.  Minnesota,  110  S.Ct.  2916  (1990). 

21  Id.  at  2950-51  (O'Connor,  J.,  concurring). 
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nesses,  including  four  Members  of  Congress,  the  Deputy  Assistant 
Secretary  for  Population  Affairs,  and  representatives  of  nine  orga- 
nizations. Additional  material  was  submitted  for  the  record  by  five 
organizations. 

Committee  Consideration 

On  July  30,  1991,  the  Subcommittee  on  Health  and  the  Environ- 
ment met  in  open  session  and  ordered  reported  the  bill,  H.R.  2585, 
as  amended,  as  a  clean  bill,  on  a  voice  vote,  a  quorum  being 
present.  On  August  1,  1991,  the  Committee  met  in  open  session  and 
ordered  reported  the  bill,  H.R.  3090,  without  amendment  by  a  re- 
corded vote  of  27  to  16,  a  quorum  being  present. 

Committee  Oversight  Findings 

Pursuant  to  clause  2(1)(3)(A)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  the  Subcommittee  on  Health  and  the  Environ- 
ment held  oversight  hearings  and  made  findings  that  are  reflected 
in  the  legislative  report. 

Committee  on  Government  Operations 

Pursuant  to  clause  2(1)(3)(D)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  no  oversight  findings  have  been  submitted  to 
the  Committee  by  the  Committee  on  Government  Operations. 

Committee  Cost  Estimate 

In  compliance  with  clause  7(a)  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  the  Committee  believes  that  the  cost  in- 
curred in  carrying  out  H.R.  3090  would  be  $195  million  in  FY  1992, 
$205  million  in  FY  1993,  $215  million  in  FY  1994,  $226  million  FY 
1995,  and  $237  million  FY  1996. 

Congressional  Budget  Office  Estimate 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  September  4,  1991. 

Hon.  John  Dingell, 

Chairman,  Committee  on  Energy  and  Commerce, 
House  of  Representatives,  Washington,  DC 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  enclosed  cost  estimate  for  H.R.  3090,  the  Family  Plan- 
ning Amendments  Act  of  1991,  as  ordered  reported  by  the  House 
Committee  on  Energy  and  Commerce  on  August  1,  1991.  Enact- 
ment of  H.R.  3090  would  not  affect  direct  spending  or  receipts. 
Therefore,  pay-as-you-go  procedures  would  not  apply  to  the  bill. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

Sincerely, 

Robert  F.  Hale 
(For  Robert  D.  Reischauer). 

Enclosure. 
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CONGRESSIONAL  BUDGET  OFFICE  COST  ESTIMATE 

1.  Bill  number:  H.R.  3090. 

2.  Bill  title:  Family  Planning  Amendments  Act  of  1991. 

3.  Bill  status:  As  ordered  reported  by  the  House  Committee  on 
Energy  and  Commerce  on  August  1,  1991. 

4.  Bill  purpose:  To  revise  and  extend  the  program  of  assistance 
for  family  planning  services. 

5.  Estimated  cost  to  the  Federal  Government: 


[By  fiscal  years,  in  millions  of  dollars] 


1992 

1993 

1994 

1995 

1996 

Estimated  authorization  levels:  

Family  planning  services  

Training  

Information  and  education  

  180 

  5 

  10 

189 
5 

10 

199 
6 
11 

209 
6 
11 

219 
6 

12 

Total  estimated  authorization  levels  

Total  estimated  outlays  

  195 

  113 

205 
177 

215 
209 

226 
220 

237 
231 

Details  in  this  table  may  not  add  to  totals  because  of  rounding. 


The  costs  of  this  bill  fall  within  budget  function  550. 

Basis  of  estimate:  H.R.  3090  would  reauthorize  federal  funds  for 
family  planning  services  and  training.  The  bill  specifies  the  author- 
ization levels  for  these  programs.  In  addition,  the  bill  would  au- 
thorize $10  million  in  fiscal  year  1992,  and  such  sums  as  many  be 
necessary  in  fiscal  years  1993  through  1996  for  the  production  and 
distribution  of  family  planning  information  and  education  materi- 
als. CBO  estimated  the  1993  through  1996  authorization  levels  by 
adjusting  the  1992  authorization  for  expected  inflation. 

This  estimate  assumes  that  all  authorizations  are  fully  appropri- 
ated at  the  beginning  of  each  fiscal  year.  Outlays  are  estimated 
using  spendout  rates  computed  by  CBO  on  the  basis  of  recent  pro- 
gram data. 

6.  Pay-as-you-considerations:  The  Budget  Enforcement  Act  of 
1990  sets  up  pay-as-you-go  procedures  for  legislation  affecting 
direct  spending  or  receipts  through  1995.  None  of  the  provisions  of 
H.R.  3090  would  affect  direct  spending  or  receipts.  Therefore,  this 
bill  has  no  pay-as-you-go  implications. 

7.  Estimated  cost  to  state  and  local  government:  None. 

8.  Estimate  comparison:  None. 

9.  Previous  CBO  estimate:  None. 

10.  Estimate  prepared  by:  Connie  Takata. 

11.  Estimate  approved  by:  James  L.  Blum,  Assistant  Director  for 
Budget  Analysis. 

Inflation  Impact  Statement 

Pursuant  to  clause  2(1)(4)  of  rule  XI  of  the  Rules  of  the  House  of 
Representatives,  the  Committee  makes  the  following  statement 
with  regard  to  the  inflationary  impact  of  the  reported  bill: 

The  Committee  is  unaware  of  any  inflationary  impact  that  H.R. 
3090,  if  enacted,  would  have  on  the  economy.  The  legislation  pro- 
poses an  extension  and  revision  of  Title  Ten  of  the  Public  Health 
Service  Act  through  FY  1996. 
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The  funds  authorized  under  the  proposed  legislation  represent 
only  an  insignificant  share  of  the  Federal  budget.  The  Committee 
notes  that  the  Title  Ten  programs  extended  by  this  legislation  are 
designed  to  prevent  unintended  pregnancies  and  their  accompany- 
ing complications.  The  cost-benefit  ratio  of  such  programs  are 
clearly  anti-inflationary,  especially  when  the  alternatives  of  subse- 
quent, more  costly  health  and  social  welfare  care  are  considered. 
Indeed,  as  discussed  previously  (see  Background  and  Need  for  the 
Legislation,  supra),  it  has  been  estimated  that  the  Title  Ten  Pro- 
gram has  a  better  than  four-to-one  cost  effectiveness  ratio,  saving 
more  than  four  dollars  in  health  and  social  services  for  every 
dollar  spent  on  family  planning. 

Proposed  Legislation 

The  proposed  legislation  includes  three  major  provisions:  the  re- 
authorization of  the  various  Title  Ten  programs,  the  reversal  of  the 
"Gag  Rule,"  and  a  requirement  that  grantees  comply  with  enforced 
State  law  regarding  minors'  access  to  abortion.  A  number  of  pro- 
posed amendments  were  considered  by  the  Committee  and  defeat- 
ed, including  a  reduction  of  the  level  of  authorization,  the  limita- 
tion and  elimination  of  the  bill's  provisions  overturning  the  "Gag 
Rule,"  and  the  specification  of  a  Federal  standard  for  minors' 
access  to  abortion. 

REAUTHORIZATION 

In  general 

The  Family  Planning  services  component  of  Title  Ten  is  proposed 
to  be  reauthorized  at  the  levels  of  $180  million  in  FY  1992,  $189 
million  in  FY  1993,  $198.5  million  in  FY  1994,  $208.5  million  in  FY 
1995,  and  $219  million  in  FY  1996. 

The  training  component  of  Title  Ten  is  proposed  to  be  reauthor- 
ized at  the  levels  of  $5  million  in  FY  1992,  $5.25  million  in  FY 
1993,  $5,512  million  in  FY  1994,  $5.788125  million  in  FY  1995,  and 
$6.07753  million  in  FY  1996. 

The  information  and  education  component  of  Title  Ten  is  pro- 
posed to  be  reauthorized  at  the  level  of  $10  million  in  FY  1992  and 
such  sums  as  may  be  necessary  in  fiscal  years  1993  through  1996. 

Services  program 

The  authorization  for  the  Program  has  not  been  renewed  since 
1985.  The  levels  authorized  for  that  year  are  substantially  below 
the  levels  needed  to  provide  the  valuable  public  health  services  of 
the  Title  Ten  Program.  Indeed,  the  funding  history  of  the  Title  Ten 
Program  has  shown  a  decrease  in  dollars  adjusted  for  inflation  and 
even  in  absolute  dollars,  unadjusted  for  inflation.  Moreover,  the 
relatively  recent  practice  of  taking  administrative  costs  from  funds 
set  aside  for  services  has  also  acted  to  reduce  the  amount  of  serv- 
ices funding  available.  Compounding  the  effects  of  these  funding 
reductions  is  the  increasing  demand  placed  on  family  planning 
clinics  for  primary  care  services  (such  as  counseling  and  testing  for 
HIV  and  AIDS  or  screening  for  breast  and  cervical  cancer),  services 
that  many  family  planning  patients  need  and  that  are  unfunded 


14 


through  other  programs  and  are  otherwise  unavailable  to  many 
poor  women. 

The  Committee  recognizes  that  it  has  undertaken  a  significant 
funding  increase  in  this  program  at  a  time  when  budgets  for  all  do- 
mestic programs  are  limited.  It  has  done  so  based  on  evidence  that 
family  planning  services,  through  reductions  in  health  and  social 
services  needs,  save  much  more  than  they  cost  to  provide.  The 
Committee  also  has  found  that  comprehensive,  voluntary  family 
planning  services  still  are  not  readily  available  to  a  significant  pro- 
portion of  the  individuals  in  need  of  such  services. 

The  Committee  believes  that  effective  and  accessible  contracep- 
tion, accompanied  by  full  and  truthful  information,  will  enable 
more  women  to  prevent  unwanted  pregnancy  and  plan  childbear- 
ing.  The  Committee  also  believes  that  this,  in  turn,  will  result  in 
reductions  in  infant  mortality,  improvements  in  maternal  and 
child  health,  and  reductions  in  the  demand  for  other,  more  expen- 
sive health  and  social  services  that  unplanned  pregnancies  and  un- 
wanted children  require 

The  Committee  further  believes  that  the  provision  of  effective 
and  accessible  family  planning  services  will  reduce  the  number  of 
abortions  in  the  U.S.  Indeed,  the  Committee  believes  that  limita- 
tions in  funding  for  family  planning  services  will  result  not  only  in 
unwanted  pregnancy  and  problems  of  maternal  and  child  health 
but  also  in  increases  in  abortions. 

Training  program 

The  Committee  continues  to  support  training  and  technical  as- 
sistance for  the  providers  of  family  planning  services.  The  Commit- 
tee emphasizes  that  this  program  should  include  a  wide  variety  of 
health  professionals,  including  obstetrical  and  gynecological  nurse 
practitioners,  certified  nurse  midwives,  and  other  nursing  profes- 
sionals. Such  professionals  provide  high  quality  health  care  at  a  re- 
duced cost  to  the  patient  and  the  government. 

Information  and  education  program 

As  noted  above,  the  information  and  education  program  has  suf- 
fered considerably  from  a  lack  of  direction  and  coordination  (see 
Background  and  Need  for  the  Legislation,  supra).  The  Committee 
understands  that  some  changes  within  the  program  are  underway 
and  encourages  the  Secretary  to  take  the  needed  steps  to  ensure 
that  the  program  develops  and  makes  available  useful  information 
on  family  planning  and  reproductive  health. 

Data  collection 

In  1984,  HHS  assumed  all  Title  Ten  data  collection  and  analysis 
functions  within  its  own  offices  and  submitted  a  plan  and  timetable 
to  Congress.  To  date,  however,  HHS  has  not  carried  out  its  own 
plan  or  met  its  own  specified  deadlines.  As  a  result,  valuable 
family  planning  information,  critical  to  the  continued  effectiveness 
of  the  Program,  has  been  lost,  in  some  areas  irretrievably.  The 
Committee  is  dismayed  that  HHS  has  ignored  its  statutory  report- 
ing requirements  and  urges  the  Secretary  to  ensure  that  future  re- 
ports be  prepared  completely  accurately,  and  within  the  law's  spec- 
ified time  limits. 
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In  carrying  out  these  requirements,  the  Committee  expects  that 
the  Secretary  will,  at  a  minimum,  collect,  on  an  annual  basis,  in- 
formation on  (1)  the  number  of  individuals  who  receive  Title  Ten 
services;  (2)  the  age,  sex,  race,  and  individual  income  of  recipients; 
(3)  the  types  of  services  chosen;  (4)  the  number  of  low-income  and 
marginal-income  individuals  (including  the  number  of  adolescents) 
at  risk  of  unintended  pregnancy;  and  (5)  the  sources  of  funding  of 
subsidized  family  planning  services.  (The  Committee  notes  that 
these  categories  of  information  are  drawn  from  the  data  collection 
plan  presented  by  the  Secretary  in  1984.  It  also  notes  that  the  in- 
formation gathered  by  the  Bureau  of  Common  Reporting  Require- 
ments does  not  yield  this  information). 

The  Committee  believes  that  such  information  is  important  to 
the  provision  of  adequate  family  planning  services  to  Americans 
and  that  it  will  also  make  a  contribution  to  the  understanding  of 
problems  of  maternal  and  child  health  as  well  as  basic  primary 
care.  The  ability  to  assess  the  provision  of  services  will  be  an  ongo- 
ing issue  for  oversight  and  investigation  by  the  Committee. 

REVERSAL  OF  THE  "GAG  RULE" 

Committee  deliberation 

The  bill  overturns  the  regulations  restricting  counseling  and  re- 
ferral that  were  issued  by  the  Administration  in  1988  and  that 
were  upheld  as  constitutional  in  the  Rust  decision.  In  doing  so,  the 
Committee  has  affirmatively  recognized  the  value  of  the  provision 
of  full  and  truthful  information  to  patients  making  medical  deci- 
sions. While  the  Supreme  Court  may  have  found  the  restriction  of 
such  information  constitutional,  the  Committee  has  concluded,  for 
the  reasons  discussed  below,  that  such  restriction  is  wrong. 

In  reviewing  the  debate  over  the  "Gag  Rule,"  the  Committee  has 
considered  each  of  the  issues  raised  by  the  Rust  case.  In  each  in- 
stance, the  Committee  has  found  the  reasoning  of  the  Court  unper- 
suasive  and  the  "Gag  Rule"  itself  inappropriate  and,  indeed,  dan- 
gerous, both  in  its  direct  application  and  also  in  its  implications. 

The  "Gag  Rule"  regulations  are  an  attempt  to  interpret  the  Title 
Ten  statute  to  require  the  restriction  of  information.  The  Commit- 
tee believes  that  this  is  an  attempt  to  accomplish  an  end  not  con- 
templated by  the  authors  of  Title  Ten.  From  the  outset,  the  Pro- 
gram has  operated  with  a  policy  of  full  information  and  honest  dis- 
cussion of  pregnancy  options.  The  Congress  has,  throughout  the 
Program's  20-year  history,  reauthorized  Title  Ten  with  such  a 
policy  of  full  and  truthful  disclosure  in  place  and  has  not  sought  to 
alter  the  regulation  of  the  Program.  The  suggestion  that  the  Ad- 
ministration suddenly  discovered  the  true  meaning  of  the  statute 
eighteen  years  after  its  passage  is  an  intellectually  dishonest  effort 
to  alter  the  statute  without  Congressional  action  and  intrudes  upon 
the  legislative  prerogatives  of  the  Congress. 

The  Committee  is  also  deeply  concerned  by  the  Administration's 
and  the  Court's  wholesale  disregard  of  the  administrative  history 
of  the  Program.  The  fine-tuning  of  regulations  or  the  adoption  of 
new  administrative  approaches  to  deal  with  changed  circumstances 
is  certainly  within  the  ongoing  responsibility  of  the  Executive 
Branch  in  carrying  out  the  family  planning  laws.  The  complete  re- 
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versal  of  long-established  regulation  (as  accomplished  in  the  "Gag 
Rule"  and  Rust)  in  the  face  of  legislative  ratification  of  Program 
policy  in  repeated  reauthorizations  seems,  in  this  instance,  beyond 
the  functions  of  administration.  The  clear  effect  of  sudden  aban- 
donment of  precedent  is  to  throw  the  Program  involved  into  confu- 
sion. 

In  this  instance  such  sudden  reversals  also  have  damaging  conse- 
quences for  confidence  in  the  Program.  In  the  communities  they 
serve  and  among  their  individual  patients,  Title  Ten-funded  pro- 
grams have  established  reputations  for  providing  comprehensive, 
accurate  advice  and  high-quality  care.  A  reversal  of  administrative 
policy  regarding  such  advice  (preventing  professionals  from  giving 
full  information  on  pregnancy  options)  will  not  be  accompanied  by 
a  warning  that  patients  should  no  longer  have  full  confidence  in 
this  advice  and  care.  Patients  (who  cannot  reasonably  be  expected 
to  read  Federal  Register  notices  before  going  to  their  doctors),  will 
unknowingly  continue  to  believe  that  providers  are  telling  the 
whole  truth  about  individual  medical  conditions.  The  administra- 
tive history  of  the  Program  has  worked  to  reassure  women  that 
they  are  getting  or  will  get  full  care.  In  this  instance,  the  disregard 
of  the  administrative  history  of  the  previous  years  of  the  Program 
would  work  a  deception  on  those  who  have  come  to  rely  on  this  his- 
tory, in  effect  leading  the  patients  to  believe  that  they  are  receiv- 
ing their  physicians'  best  judgment  when,  in  fact,  this  is  not  the 
case. 

The  Committee  is  also  concerned  that  the  proposed  regulations 
are  an  intrusion  into  the  free  speech  rights  of  providers.  Without 
engaging  in  extensive  discussion  of  the  Rust  majority  opinion,  it  is 
sufficient  to  say  that  the  Committee's  consideration  of  the  regula- 
tions included  a  real  concern  that  Title  Ten  providers  should  be 
free  to  discuss  all  legal  approaches  to  health  issues  with  patients. 
The  Committee  was  particularly  concerned  that  patients  would  un- 
wittingly conclude  that  providers  were  giving  their  personal  judg- 
ments about  individual  cases  when,  in  truth,  such  providers  were 
merely  reciting  speech  limited  and  prescribed  by  the  government. 
The  Committee  concluded  that  the  attempt  to  "gag"  a  provider 
from  discussing  one  pregnancy  option  is  unacceptable.  As  discussed 
below,  the  Committee  has  adopted  legislation  requiring  that  all  op- 
tions be  discussed  in  a  non-directive  manner. 

The  Committee  also  considered  issues  raised  by  the  Rust  major- 
ity's discussion  of  patients'  Fifth  Amendment  rights.  While  the 
Court  predicated  its  holding  in  this  area  on  the  artificial  premise 
that  a  poor  woman  might  simply  leave  a  Title  Ten  clinic  and  go 
elsewhere  if  she  wishes  full  and  truthful  medical  advice,  the  Com- 
mittee recognizes  that  this  is  an  unrealistic  view  of  the  health  care 
system  as  it  stands:  For  many  poor  women,  a  Title  Ten  clinic  is  the 
only  source  of  primary  care.  A  limit  on  Title  Ten  information  is  a 
limit  of  these  women's  entire  opportunity  for  medical  treatment. 
To  suggest  otherwise  is  to  adopt  a  wholly  theoretical  and  fictitious 
view  of  the  world.  To  go  further  and  argue  that  these  women's  con- 
stitutional rights  are  intact  because  of  the  creation  of  this  purely 
hypothetical  alternative  is  to  derogate  the  rights  of  the  poor.  The 
Committee  recognizes  that  poor  people  are  often  without  adequate 
medical  care  in  the  U.S.  and  that  Federal  programs  are  often  of 
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limited  reach  in  responding  to  this  problem.  In  this  instance,  the 
Committee  has  firmly  concluded  that  the  Federal  government 
should  not  seek  to  compound  the  inadequacies  of  the  current 
system  by  artificially  limiting  the  ability  of  professionals  to  advise 
poor  women. 

Under  the  terms  of  the  "Gag  Rule,"  providers  would  be  forced  to 
refer  even  those  women  who  are  seeking  only  abortion  services  to 
providers  of  pre-natal  care.  The  Committee  notes  that  this  policy 
will  work  a  hardship  not  just  on  these  women  but  also  on  women 
who  are  seeking  pre-natal  care.  Pre-natal  clinics  for  poor  women 
have  very  limited  resources,  and  the  diversion  of  patients  who  are 
not  seeking  such  services  to  waiting  lists  for  appointments  will 
only  exacerbate  the  shortages  and  waiting  periods  for  the  women 
actually  seeking  pre-natal  care. 

Finally,  the  Committee  notes  its  grave  concern  about  the  intru- 
sion of  the  "Gag  Rule"  into  the  doctor/ patient  relationship.  The 
Committee  believes  that  such  a  intrusion  will  result  not  only  in  in- 
appropriate medical  treatment  in  specific  cases  but  also  in  a  gener- 
al diminution  of  the  confidence  that  all  Title  Ten  patients  have  in 
their  providers.  Such  an  undermining  of  confidence  in  care  will 
have  serious  implications  in  pregnancy  options  counseling  and  in 
the  full  range  of  services  provided  in  a  clinic.  It  will,  for  instance, 
be  difficult  for  a  patient  to  have  confidence  in  a  doctor's  answers  to 
questions  if  she  knows  that  the  doctor's  response  may  not  be  the 
doctor's  own  judgment  or  best  advice.  The  end  result  will  clearly  be 
the  deterioration  of  health  care  for  the  patient  and  the  lessening  of 
good  medical  and  public  health  consequences. 

Additionally,  this  intrusion  will  result  in  ethical  dilemmas  for 
the  provider.  As  part  of  most  ethical  canons  of  practice,  health  pro- 
viders appropriately  operate  within  a  general  framework  of  patient 
autonomy  in  medical  decisions.  This  framework  is  predicated  upon 
a  policy  of  full  and  truthful  disclosure  of  health  care  options  from 
the  professional  to  the  patient,  allowing  the  patient  not  just  to 
make  a  choice  but  to  make  a  choice  that  is  informed.  If  the  "Gag 
Rule"  were  implemented,  this  framework  could  not  be  continued 
and  doctors,  nurses,  and  counselors  would  find  themselves  able  to 
abide  either  by  Federal  regulations  or  by  professional  codes  of  con- 
duct but  not  both. 

The  foreseeable  outcome  of  such  an  ethical  collapse  is  a  legal 
challenge  to  the  professionals'  conduct.  Much  of  informed  consent 
doctrine  has  made  its  way  from  ethical  guidance  into  statute  and 
common  law.  Doctors  and  nurses  who  fail  to  live  up  to  professional 
codes  are  also  routinely  found  liable  in  tort  or  under  medical  prac- 
tice acts.  One  commentator  has  already  undertaken  an  analysis  of 
the  "Gag  Rule's"  liability  consequences  and  concluded  that  the 
Court  in  Rust  has  created  a  "malpractice  trap"  for  health  care  pro- 
viders, noting  that  it  places  physicians  involved  "in  an  ethical  bind, 
with  a  concrete  risk  of  malpractice  liability  if  dictated  regulations 
are  followed."  22  Similarly,  the  Attorney  General  of  Massachusetts 
submitted  comments  during  the  rulemaking  proceedings  that  "phy- 


22  D.S.  Rubsanmen,  Ed.,  "The  United  States  Supreme  Court  Creates  a  Malpractice  Trap,"  Pro- 
fessional Liability  Newsletter,  Vol.  21,  No.  11  (June  1991). 
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sicians  could  lose  their  licenses  in  Massachusetts  if  they  complied 
with  the  regulations."  23 

In  addition  to  its  concerns  about  the  ethical  and  legal  implica- 
tions of  this  policy,  the  Committee  also  believes  that  the  "Gap 
Rule"  would  create  practical  problems  for  the  Program.  The  Com- 
mittee recognizes  that  the  recruitment  of  health  care  professionals 
to  work  in  clinics  serving  the  poor  is  difficult  already.  The  Commit- 
tee does  not  believe  that  it  would  aid  in  the  recruitment  and  reten- 
tion of  such  personal  to  subject  them  to  requirements  of  behavior 
deemed  unethical  by  their  professional  codes,  actionable  under  law, 
and  perhaps  illegal  under  State  medical  practice  acts. 

The  Court's  facile  treatment  of  the  regulations'  limitations  of 
rights  of  providers  in  government  program — and  the  freedom  of 
providers  to  escape  such  limitations  by  leaving  government  work — 
rests  more  on  theory  than  reality  and  suggests  a  dangerous  prece- 
dent. By  necessity,  government  is  deeply  involved  in  paying  for,  or 
providing  medical  care  for,  some  of  our  Nation's  most  vulnerable 
populations.  It  is  wholly  untenable  to  suggest  that  participating 
providers  must  abandon  ethical  standards  and  surrender  constitu- 
tional rights  in  order  to  fulfill  their  obligations  under  these  pro- 
grams. The  Committee  is  disturbed  by  the  view  that  government 
involvement  in  health  care  must  be  accompanied  by  so  heavy  a 
hand.  Such  a  view  not  only  derogates  the  rights  of  those  receiving 
care  through  government  programs  but  also  denigrates  the  profes- 
sionals who  serve  the  poor. 

Legislative  provisions 

Initially,  the  committee  seeks  to  clarify  any  ambiguity  in  the 
statute  regarding  the  provision  of  full  and  truthful  information  to 
Title  Ten  patients  and  has  adopted  a  specific  amendment  on  this 
point.  In  overturning  the  regulations  restricting  the  ability  of  a 
family  planning  provider  to  offer  and  provide  information  regard- 
ing pregnancy  management  options,  the  Committee  has  explicitly 
required  that  grantees  offer  and  provide  (at  the  patient's  request) 
such  information  in  a  non  directive  manner.  Information  is  to  be 
offered  to  all  individuals  who  seek  it  on  counseling  and  referral  for 
prenatal  care  and  delivery;  infant  care,  foster  care,  and  adoption; 
and  termination  of  pregnancy. 

In  making  this  addition,  the  Committee  has  not  changed  the 
basic  prohibition  of  Section  1008  that  funds  may  not  be  used  in  a 
program  in  which  abortion  is  a  method  of  family  planning.  The 
Committee's  requirement  of  nondirective  counseling  to  any  individ- 
ual who  seeks  such  information  does  not  authorize  the  encourage- 
ment by  a  grantee  that  the  patient  choose  to  terminate  her  preg- 
nancy. Such  encouragement  has  been  and  will  continue  to  be  pro- 
hibited by  Section  1008  (as  discussed  below).  The  Committee's  re- 
quirement of  the  provision  of  referrals  for  services  does  not  author- 
ize the  grantee  to  use  Federal  funds  to  secure  such  services  on  the 
patient's  behalf  or  to  assist  the  patient  in  securing  such  services. 
As  discussed  below,  such  actions  continue  to  be  impermissible. 


23  53  Fed.  Reg.  2922,  2929  (1988). 


19 


The  Committee  has  reviewed  the  previous  opinions  regarding  the 
distinction  between  the  provision  of  family  planning  services  and 
the  provision  of  abortion.  The  Committee  has  referred  to  the  1978 
memorandum  of  the  Office  of  General  Counsel  of  the  Department 
of  Health,  Education  and  Welfare  to  the  Office  of  Family  Plan- 
ning; 24  the  Program  Guidelines  for  Project  Grants  for  Family 
Planning  Services;  25  and  the  Program's  regulations  issued  before 
the  "Gag  Rule."  26  The  Committee  does  not  intend  to  affect  these 
previous  findings  and  guidance  and  intends  that  the  administrative 
interpretation  of  the  Program  follow  the  general  procedures  that 
were  in  place  for  many  years  prior  to  the  promulgation  of  the  "Gag 
Rule." 

On  the  basis  of  these  previous  opinions  and  guidelines,  the  Com- 
mittee reaffirms  that  a  grantee  is  to  make  a  referral  to  a  patient 
for  abortion  if  the  patient  requests  such  a  referral  but  that  the  re- 
ferral may  include  only  such  limited  information  as  the  name,  ad- 
dress, and  telephone  number  of  a  provider  or  providers  of  abortion, 
and  such  referral  may  not  include  further  affirmative  action  to 
obtain  an  abortion. 

In  reaffirming  this  policy  of  "mere  referral,"  the  Committee  does 
not  intend  to  limit  a  grantee's  ability  to  provide  information  to  a 
patient  about  the  quality  of  care  that  a  patient  may  receive  at  any 
of  the  providers  to  whom  referral  is  made  as  long  as  such  informa- 
tion does  not  encourage  the  selection  of  pregnancy  termination  as 
an  option,  does  not  encourage  the  selection  of  any  particular  pro- 
vider, and  does  not  provide  assistance  in  obtaining  an  abortion. 

The  Committee  emphasizes  that  all  grantees  and  subgrantees  are 
required  to  offer  and  provide  information  on  pregnancy  manage- 
ment options  upon  the  request  of  the  patient.  In  codifying  this  re- 
quirement, the  Committee  does  not  intend  to  affect  the  long-stand- 
ing policy  regarding  an  individual  professional's  willingness  to  par- 
ticipate (or  to  assist)  in  the  performance  of  abortion-related  activi- 
ties (legislation  commonly  referred  to  as  the  "conscience  clauses" 
or  the  "Church  amendment").27  This  deference  to  the  ' 'conscience 
clauses,"  however,  should  not  be  interpreted  to  allow  a  family  plan- 
ning grantee  to  avoid  offering  and  providing  a  patient  with  full  and 
truthful  options  counseling  and  referral:  The  Committee  intends 
that  if  an  individual  employed  by  the  grantee  is  unwilling  to  per- 
form these  services,  it  nonetheless  remains  a  condition  of  receipt  of 
funds  that  a  grantee  provide  such  counseling  and  referral  at  the 
clinic  site,  directly  or  through  financial  arrangement  with  another 
entity. 

STATE  REGULATION  OF  ABORTION  FOR  MINORS 

Committee  deliberation 

The  proposed  legislation  makes  no  change  in  the  long-standing 
prohibition  of  the  use  of  Title  Ten  funds  for  the  provision  of  abor- 


24  Memorandum  from  Senior  Attorney,  Public  Health  Division,  Office  of  General  Counsel  to 
Elsie  Sullivan,  Assistant  for  Information  and  Education,  Office  of  Family  Planning,  Department 
of  Health,  Education,  and  Welfare  (April  14,  1978). 

25  See  Footnote  1,  supra  at  Background  and  Need  for  the  Legislation. 

26  42  C.F.R.  Sec.  59. 

27  Section  401  of  P.L.  93-45  (1973)  as  amended  by  Section  214  of  P.L.  93-348  (1974). 
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tions.  The  Committee  did,  however,  devote  substantial  attention  to 
the  question  of  regulation  of  abortions  for  minors  and  has  adopted 
an  amendment  requiring  grantees  to  comply  with  enforced  State 
law  on  parental  consent  or  notification. 

In  its  deliberations,  the  Committee  considered  and  rejected  an 
amendment  to  establish  a  Federal  restriction  on  minors"  access  to 
abortions.  That  amendment  would  have  required,  with  some  excep- 
tions, all  Title  Ten  grantees  which  perform  abortions  (with  non- 
Federal  funds)  to  notify  parents  of  any  minor  after  the  minor  re- 
quests an  abortion  and  before  the  abortion  is  performed. 

The  Committee's  deliberations  on  this  amendment  concerned  the 
general  policy  of  parental  notification,  the  exceptions  to  be  provid- 
ed in  such  a  general  policy,  the  appropriateness  of  State  or  Federal 
regulation  in  such  matters,  and  the  appropriateness  of  such  regula- 
tion within  the  context  of  a  small  grants  program.  As  has  been 
noted  in  the  Section  on  Background  and  Need  for  the  Legislation, 
State  laws  on  these  points  are  diverse.  The  amendment  that  was 
considered  and  defeated  would  have  imposed  a  uniform  Federal  re- 
quirement upon  Title  Ten  recipients,  allowing  only  for  minor  dif- 
ferences under  State  law.  Questions  of  the  basic  terms  of  the 
amendment,  exceptions  to  it,  and  bypass  provisions  gave  rise  to  a 
number  of  other  concerns  about  preempting  or  supplanting  State 
law  as  it  applies  to  Title  Ten  providers. 

Legislative  Provisions 

The  legislation  requires  that  Title  Ten  grantees  comply  with  ap- 
plicable State  law  in  force  regarding  minors'  access  to  abortions. 
The  legislation  specifies  that  no  entity  that  performs  abortions  is 
eligible  for  family  planning  services  funding  unless  the  entity  has 
certified  to  the  Secretary  that  the  entity  is  in  compliance  with 
State  law  regarding  parental  notification  of,  or  consent  for,  the  per- 
formance of  an  abortion  on  a  minor  which  is  enforced  in  the  State 
in  which  the  entity  is  located. 

The  Committee  has  adopted  such  a  provision  in  lieu  of  a  uniform 
Federal  standard  of  parental  notification.  The  Title  Ten  Program 
provides  no  funds  for  abortions.  The  Committee  has  concluded  that 
this  relatively  small  grants  program  should  not  be  used  to  regulate 
non-Federal  funds  and  activities  in  an  area  so  hotly  debated,  legis- 
lated, and  litigated.  In  light  of  this  conclusion,  the  substantial  vari- 
ation among  existing  State  laws  on  this  issue,  and  the  serious  res- 
ervations and  problems  with  the  Federal  standard  amendment  con- 
sidered by  the  Committee,  the  Committee  has  chosen  to  defer  to 
State  government. 

The  legislation  requires  that  an  applicant  for  funding  under  Title 
Ten  certify  that  it  is  in  compliance  with  State  law  regarding  paren- 
tal notification  of,  or  consent  for,  the  performance  of  an  abortion 
on  a  minor  which  is  enforced  in  the  State  in  which  the  applicant  is 
located.  If  an  applicant  is  located  in  a  State  in  which  there  is  no 
such  law  or  in  which  the  law  is  not  enforced,  the  certification  of  an 
applicant  need  only  state  that  fact. 

The  Committee  intends  that  the  Secretary  accept  this  certifica- 
tion of  an  applicant  in  the  same  manner  that  he  accepts  other  cer- 
tifications provided  as  part  of  requests  for  funding,  such  as  the  cer- 
tification that  an  applicant  is  non-profit  or  the  certification  that  it 


21 


is  able  to  provide  services  of  high  quality.  The  Committee  does  not 
intend  that  this  requirement  be  used  as  the  basis  for  administra- 
tive harassment  of  providers. 

The  Committee  has  also  adopted  a  construction  clause  regarding 
this  requirement,  stating  that  the  provision  is  not  to  be  construed 
to  require  or  prohibit  a  State's  adoption  of  notification  or  consent 
laws  or  to  require  or  prohibit  their  enforcement  by  the  State.  The 
Committee  has  done  so  to  make  clear  that  the  requirement  is  not 
to  be  interpreted  to  give  the  Federal  government  any  role  in  the 
adoption  or  enforcement  of  State  law.  As  discussed  above,  the  Com- 
mittee is  fully  cognizant  of  the  fact  that,  while  many  States  have 
adopted  parental  consent  or  notification  laws  and  enforce  these 
laws  routinely,  some  States  have  no  laws  and  some  States  have 
laws  that  are  not  enforced. 

Agency  Views 

The  Subcommittee  on  Health  and  the  Environment  received  the 
following  letter  from  Dr.  Louis  Sullivan,  Secretary  of  the  Depart- 
ment of  Health  and  Human  Services,  expressing  the  Administra- 
tion's views  on  H.R.  2585: 

Secretary  of  Health  and  Human  Services, 

Washington,  DC,  July  30,  1991. 

Hon.  Henry  A.  Waxman, 

Chairman,  Subcommittee  on  Health  and  the  Environment,  Commit- 
tee on  Energy  and  Commerce,  House  of  Representatives,  Wash- 
ington, DC 

Dear  Mr.  Chairman:  I  am  writing  to  express  the  Administra- 
tion's opposition  to  H.R.  2585,  a  bill  "To  amend  the  Public  Health 
Service  Act  to  revise  and  extend  the  program  of  assistance  for 
family  planning  services."  H.R.  2585  would  override  the  Depart- 
ment of  Health  and  Human  Services'  (HHS)  regulations  under  sec- 
tion 1008  of  the  Public  Health  Service  Act,  as  amended,  84  Stat. 
1506,  42  U.S.C.  300-300a-41.  The  Supreme  Court  recently  upheld 
HHS'  regulations  in  Rust  v.  Sullivan,  No.  89-1391,  slip  op.  (May  23, 
1991).  The  regulations  prohibit  federally-sponsored  title  X  projects 
from  engaging  in  counseling  concerning,  referral  for,  and  activities 
advocating  abortion  as  a  method  of  family  planning.  Therefore,  if 
H.R.  2585  were  presented  to  the  President  in  its  present  form,  I 
and  the  President's  other  senior  advisers  would  recommend  that  he 
veto  the  bill. 

This  Administration  supports  family  planning.  We  urge  the  Com- 
mittee to  act  on  the  draft  legislation  I  transmitted  to  the  Congress 
on  February  25,  1991.  This  alternative  legislation  would  end  the 
long  stalemate  over  reauthorization  of  this  program  and  make  pos- 
sible the  appropriation  of  additional  funds  for  title  X  called  for  in 
the  President's  budget.  Likewide,  we  also  support  statutory  lan- 
guage proposed  by  Senator  Durenberger  in  the  Senate  as  a  substi- 
tute for  S.  323  making  clear  that  title  X  projects  must  refer  preg- 
nant women  who  mistakenly  come  to  title  X  projects  for  post-preg- 
nancy treatment  to  prenatal  care  providers,  including  those  that 
perform  abortions,  although  not  those  whose  principal  business  is 
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the  performance  of  abortions,  and  requiring  appropriate  referrals 
for  emergency  medical  services. 

But  we  continue  to  believe  that  title  X  projects  should  not  per- 
form, promote,  encourage,  or  advocate  abortion.  H.R.  2585's  propos- 
al to  require  that  title  X  programs  provide  abortion  counseling  and 
referral  is  totally  alien  to  the  mission  of  the  program.  Thus,  we 
strongly  oppose  that  provision  which  is  inconsistent  with  the  mis- 
sion of  title  X.  Moreover,  it  makes  no  provision  for  notification  of 
minors'  parents  before  they  are  counseled  regarding  abortion. 

We  oppose  H.R.  2585  as  a  Federal  family  planning  policy.  When 
Congress  created  the  title  X  family  planning  program  in  1970,  it 
included  a  prohibition  in  section  1008  on  the  use  of  title  X  funds 
"in  programs  where  abortion  is  a  method  of  family  planning."  De- 
spite that  prohibition,  there  were  questions  for  years  concerning 
entanglement  between  title  X  activities  and  abortion-related  activi- 
ties, which  caused  a  conflict  between  program  practice  and  the 
original  purpose  of  the  program.  In  light  of  findings  by  the  General 
Accounting  Office  and  the  HHS  Office  of  the  Inspector  General, 
the  Department  issued  new  title  X  regulations  in  1988  based  on  its 
determination  that  '  'prior  policy  failed  to  implement  properly  the 
statute."  Rust  v.  Sullivan,  slip  op.  at  10.  In  our  view,  the  current 
regulations  provide  grantees  with  clear,  operational  guidance  in 
their  day-to-day  activities  about  the  extent  of  section  1008's  prohi- 
bition. The  regulations  protect  the  integrity  of  the  family  planning 
program  by  ensuring  that  it  is  what  it  was  always  intended  to  be — 
a  quality  health  care  program  that  contributes  to  the  health  of 
women  and  to  the  stability  of  families.  The  regulations  do  not  pre- 
vent a  woman  from  seeking  and  obtaining  an  abortion  outside  of 
the  title  X  program.  They  assure,  however,  that  federally-funded 
title  X  programs  do  not  perform,  promote,  encourage,  or  advocate 
abortion. 

Some  proponents  of  H.R.  2585  argue  that  the  regulations  violate 
the  First  Amendment  by  limiting  the  speech  of  grantees  of  title  X 
funds.  The  Supreme  Court,  however,  rejected  that  claim.  Rust,  at 
15-24.  The  regulations  do  not  prohibit  grantees  of  title  X  funds 
from  counseling  or  advocating  abortion;  they  simply  forbid  them 
from  doing  so  in  programs  funded  by  title  X.  Again,  when  Congress 
created  the  title  X  program,  it  included  a  prohibition  (section  1008) 
on  the  use  of  title  X  funds  "in  programs  where  abortion  is  a 
method  of  family  planning." 

I  would  also  note  that  although  pressed  in  the  name  of  free 
speech,  H.R.  2585  would  actually  compel  speech  by  requiring  grant- 
ees to  provide  abortion  counseling,  regardless  of  their  moral,  reli- 
gious, or  political  objections  to  abortion.  A  grantee  who  refused  to 
provide  this  advice  would  be  ineligible  for  funds.  That  approach  is 
impossible  to  reconcile  with  the  First  Amendment  concerns  that 
supporters  of  this  legislation  invoke  as  requiring  its  passage. 

Finally,  some  supporters  of  this  legislation  have  expressed  con- 
cern that  the  current  regulations  title  X  grantees  from  referring 
women  for  abortion  even  where  a  health  emergency  required  such 
a  referral.  That  concern  is  completely  unfounded.  The  regulations 
expressly  require  referral  for  emergency  medical  care  under  such 
circumstances,  see  42  C.F.R.  59.8(a)(2),  59.5(b)(1),  and  the  Supreme 
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Court  specifically  approved  these  portions  of  the  regulations.  Rust, 
at  19-20. 

H.R.  2585  extends  the  title  X  family  planning  program  for  five 
years  authorizing  $180  million  in  fiscal  year  1992,  $189  million  for 
fiscal  year  1993,  $198.5  million  for  fiscal  year  1994,  $208.5  million 
for  fiscal  year  1995  and  $219  million  for  fiscal  year  1996.  The  bill 
would  also  authorize  additional  funds  for  training  grants  and  con- 
tracts over  the  next  five  fiscal  years  and  would  earmark  an  addi- 
tional $10  million  for  information  and  education  materials  in  fiscal 
year  1992  and  such  sums  as  may  be  necessary  for  the  each  of  fiscal 
years  1993  through  1996.  The  proposed  levels  are  excessive  and  we 
oppose  providing  increased  and  earmarked  authorizations  for  these 
specific  activities. 

If  H.R.  2585  were  presented  to  the  President  in  its  present  form, 
his  senior  advisers  would  recommend  that  he  veto  the  bill. 
Sincerely, 

Louis  W.  Sullivan,  M.D. 
Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill, 
as  reported,  are  shown  as  follows  (existing  law  proposed  to  be  omit- 
ted is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic, 
existing  law  in  which  no  change  is  proposed  is  shown  in  roman): 

Public  Health  Service  Act 

******* 

TITLE  X— POPULATION  RESEARCH  AND  VOLUNTARY 
FAMILY  PLANNING  PROGRAMS 

PROJECT  GRANTS  AND  CONTRACTS  FOR  FAMILY  PLANNING  SERVICES 

Sec.  1001.  (a)(1)  The  Secretary  is  authorized  to  make  grants  to 
and  enter  into  contracts  with  public  or  nonprofit  private  entities  to 
assist  in  the  establishment  and  operation  of  voluntary  family  plan- 
ning projects  which  shall  offer  a  broad  range  of  acceptable  and  ef- 
fective family  planning  methods  and  services  (including  natural 
family  planning  methods,  infertility  services,  and  services  for  ado- 
lescents). To  the  extent  practicable,  entities  which  receive  grants  or 
contracts  under  this  subsection  shall  encourage  family  participa- 
tion in  projects  assisted  under  this  subsection. 

(2)(A)  The  Secretary  may  not  provide  financial  assistance  under 
this  section  for  the  provision  of  family  planning  methods  or  services 
unless  the  applicant  for  the  assistance  agrees  that  the  family  plan- 
ning project  involved  will  offer  to  individuals  information  regard- 
ing pregnancy  management  options,  and  will  provide  the  informa- 
tion upon  request  of  the  individuals. 
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(B)  For  purposes  of  subparagraph  (A),  the  term  "information  re- 
garding pregnancy  management  options"  means  nondirective  coun- 
seling and  referrals  regarding — 

(i)  prenatal  care  and  delivery; 

(ii)  infant  care,  foster  care,  and  adoption;  and 
(Hi)  termination  of  pregnancy. 


[(d)  For  the  purpose  of  making  grants  and  contracts  under  this 
section,  there  are  authorized  to  be  appropriated  $30,000,000  for  the 
fiscal  year  ending  June  30,  1991;  $60,000,000  for  the  fiscal  year 
ending  June  30,  1972;  $111,500,000  for  the  fiscal  year  ending  June 
30,  1973;  $111,500,000  each  for  the  fiscal  year  ending  June  30,  1974, 
and  June  30,  1975;  $115,000,000  for  fiscal  year  1976;  $115,000,000 
for  the  fiscal  year  ending  September  30,  1977;  $136,400,000  for  the 
fiscal  year  ending  September  30,  1978;  $200,000,000  for  the  fiscal 
year  ending  September  30,  1979;  $230,000,000  for  the  fiscal  year 
ending  September  30,  1980;  $264,500,000  for  the  fiscal  year  ending 
September  30,  1981;  $126,510,000  for  the  fiscal  year  ending  Septem- 
ber 30,  1982;  $139,200,000  for  the  fiscal  year  ending  September  30, 
1983;  $150,030,000  for  the  fiscal  year  ending  September  30,  1984; 
and  $158,400,000  for  the  fiscal  year  ending  September  30,  1985.] 

(d)  For  the  purpose  of  grants  and  contracts  under  subsection  (a), 
there  are  authorized  to  be  appropriated  $180,000,000  for  fiscal  year 
1992,  $189,000,000  for  fiscal  year  1993,  $198,500,000  for  fiscal  year 
1994,  $208,500,000  for  fiscal  year  1995,  and  $219,000,000  for  fiscal 
year  1996. 


TRAINING  GRANTS  AND  CONTRACTS 

Sec.  1003.  (a)  *  *  * 

[(b)  For  the  purpose  of  making  payments  pursuant  to  grants  and 
contracts  under  this  section,  there  are  authorized  to  be  appropri- 
ated $2,000,000  for  the  fiscal  year  ending  June  30,  1971;  $3,000,000 
for  the  fiscal  year  ending  June  30,  1972;  $4,000,000  for  the  fiscal 
year  ending  June  30,  1973;  and  $3,000,000  each  for  the  fiscal  years 
ending  June  30,  1974,  and  June  30,  1975;  $4,000,000  for  fiscal  year 
1976;  $5,000,000  for  the  fiscal  year  ending  September  30,  1977; 
$3,000,000  for  the  fiscal  year  ending  September  30,  1978;  $3,100,000 
for  the  fiscal  year  ending  September  30,  1979;  $3,600,000  for  the 
fiscal  year  ending  September  30,  1980;  $4,100,000  for  the  fiscal  year 
ending  September  30,  1981;  $2,920,000  for  the  fiscal  year  ending 
September  30,  1982;  $3,200,000  for  fiscal  year  ending  September  30, 
1983;  $3,500,000  for  the  fiscal  year  ending  September  30,  1984;  and 
$3,500,000  for  the  fiscal  year  ending  September  30,  1985.  j 

(b)  For  the  purpose  of  grants  and  contracts  under  subsection  (a), 
there  are  authorized  to  be  appropriated  $5,000,000  for  fiscal  year 
1992,  $5,250,000  for  fiscal  year  1998,  $5,512,500  for  fiscal  year  1994, 
$5,788,125  for  fiscal  year  1995;  and  $6,077,580  for  fiscal  year  1996. 
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INFORMATIONAL  AND  EDUCATIONAL  MATERIALS 

Sec.  1005.  (a)    *    *  * 

[(b)  For  the  purpose  of  making  payments  pursuant  to  grants  and 
contracts  under  this  section,  there  are  authorized  to  be  appropri- 
ated $750,000  for  the  fiscal  year  ending  June  30,  1971;  $1,000,000 
for  the  fiscal  year  ending  June  30,  1972;  $1,250,000  for  the  fiscal 
year  ending  June  30,  1973;  $909,000  each  for  the  fiscal  years  ending 
June  30,  1974,  and  June  30,  1975;  $2,000,000  for  fiscal  year  1976; 
$2,500,000  for  the  fiscal  year  ending  September  30,  1977;  $600,000 
for  the  fiscal  year  ending  September  30,  1978;  $700,000  for  the 
fiscal  year  ending  September  30,  1979;  $805,000  for  the  fiscal  year 
ending  September  30,  1980;  $926,000  for  the  fiscal  year  ending  Sep- 
tember 30,  1981;  $570,000  for  the  fiscal  year  ending  September  30, 
1982;  $600,000  for  the  fiscal  year  ending  September  30,  1983; 
$670,000  for  the  fiscal  year  ending  September  30,  1984;  and 
$700,000  for  the  fiscal  year  ending  September  30,  1985.  j 

(b)  For  the  purpose  of  grants  and  contracts  under  subsection  (a), 
there  are  authorized  to  be  appropriated  $10,000,000  for  fiscal  year 
1992,  and  such  sums  as  may  be  necessary  for  each  of  the  fiscal  years 
1993  through  1996. 


PROHIBITION  OF  ABORTION 

Sec.  1008.  (a)  None  of  the  funds  appropriated  under  this  title 
shall  be  used  in  programs  where  abortion  is  a  method  of  family 
planning. 

(b)(1)  No  public  or  nonprofit  private  entity  that  performs  abortions 
shall  be  eligible  for  financial  assistance  under  section  1001  unless 
the  entity  has  certified  to  the  Secretary  that  the  entity  is  in  compli- 
ance with  State  law  regarding  parental  notification  of  or  consent 
for  the  performance  of  an  abortion  on  a  minor  which  is  enforced  in 
the  State  in  which  the  entity  is  located. 

(2)  Paragraph  (1)  shall  not  be  construed  to  require  or  prohibit  a 
State's  adoption  of  parental  notification  or  parental  consent  laws  re- 
garding the  performance  of  an  abortion  on  a  minor,  or  to  require  or 
prohibit  the  enforcement  by  a  State  of  such  laws. 


additional  views  of  representatives  alex 
McMillan  and  Frederick  s.  upton  on  h.r.  3090 

We  have  each  opposed  federal  funding  of  abortion,  except  where 
the  life  of  the  mother  is  threatened  or  in  cases  of  rape  or  incest, 
throughout  our  time  in  Congress.  We  have  taken  this  stance  be- 
cause of  personal  moral  beliefs. 

Despite  the  Supreme  Court  ruling,  the  so  called  "gag  rule"  goes 
too  far  in  interfering  with  the  doctor/ patient  relationship.  While 
we  do  not  support  abortion  or  federal  funding  of  abortion,  it  is  diffi- 
cult to  see  how  a  health  care  professional  can  be  legally  bound  not 
to  discuss  abortion  to  the  extent  that  it  is  permitted  by  state  law. 
In  our  judgment,  this  is  an  issue  of  free  speech. 

The  federal  government  may  decide  not  to  support  certain  behav- 
ior by  withholding  funds.  It  is  another  matter  entirely  for  the  fed- 
eral government  to  prescribe  what  doctors  or  health  professionals 
may  discuss  with  their  patients. 

Acknowledging  that  abortion  is  an  available  option  is  not  the 
same  as  advocating  abortion.  Health  professionals  who  explain 
abortion  are  simply  complying  with  their  duty  as  health  care  pro- 
fessionals to  inform  patients  of  all  available,  legal  options. 

Title  X  programs  provide  some  five  million  low-income  women 
with  quality  family  planning  and  primary  health  care  services. 
Historically,  the  policy  for  pregnancy  counseling  was  to  inform 
women  of  all  of  their  legal  medical  options.  Title  X  has  never  al- 
lowed the  use  of  federal  funds  to  finance  abortions,  and  the  Inspec- 
tor General  in  the  Department  of  Department  of  Health  and 
Human  Services  has  certified  Title  X  clinics'  full  compliance  with 
this  law. 

Women  will  not  choose  abortion  simply  because  it  is  discussed  in 
nondirective  counseling.  They  already  know  it  exists  and  to  restrict 
discussion  of  abortion  will  only  diminish  the  credibility  of  the  pro- 
fessional, who  may  in  fact  be  an  advocate  for  life.  However,  once 
the  counseling  is  provided,  if  a  minor  is  involved,  at  least  one 
parent  should  be  notified  so  that  he  or  she  can  continue  the  coun- 
seling and  provide  the  support  and  guidance  that  the  teenager  un- 
questionably needs. 

We  therefore  support  requiring  parental  notification,  except  in 
cases  of  incest,  if  a  Title  X  recipient  counsels  on  pre-natal  care, 
adoption  or  abortion.  We  supported  Representative  Bliley's  paren- 
tal notification  amendment,  which  unfortunately  failed. 

Title  X  clinics  should  not  run  abortion  services  as  it  diminishes 
their  voice  in  responsible  family  planning.  But  limiting  normal  dis- 
course about  the  issue  is  nt  the  way. 

Alex  McMillan. 
Frederick  S.  Upton. 
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DISSENTING  VIEWS  ON  H.R.  3090 


We  strongly  object  to  H.R.  3090,  the  Family  Planning  Amend- 
ments Act  of  1991,  for  several  reasons.  First  and  foremost,  the  bill 
would  have  the  effect  of  overturning  the  recent  landmark  Supreme 
Court  decision,  Rust  v.  Sullivan.  This  is  the  decision  by  which  the 
Supreme  Court  upheld  the  Department  of  Health  and  Human 
Services  (HHS)  regulations  to  prohibit  sponsored  Title  X  projects 
from  engaging  in  counseling  concerning,  referral  for,  and  activities 
advocating  abortion  as  a  method  of  family  planning. 

The  Supreme  Court  stated  in  this  decision,  "The  Government 
can,  without  violating  the  Constitution,  selectively  fund  a  program 
to  encourage  certain  activities  it  believes  to  be  in  the  public  inter- 
est, without  at  the  same  time  funding  an  alternative  program 
which  seeks  to  deal  with  the  problem  in  another  way.  In  doing  so, 
the  Government  has  not  discriminated  on  the  basis  of  viewpoint;  it 
has  merely  chosen  to  fund  one  activity  to  the  exclusion  of  the 
other."  In  essence,  the  Court  is  saying  that  when  the  Government 
appropriates  public  funds  to  establish  a  program  it  is  entitled  to 
define  the  limits  of  that  program.  Members  should  readily  under- 
stand the  concept  of  defining  limits  and  conditioning  the  receipt  of 
funds.  This  is  a  basic  principle  of  developing  legislation. 

The  regulations  prohibiting  abortion  advocacy  are  merely  condi- 
tions which  are  imposed  upon  the  receipt  of  funds.  By  accepting 
Title  X  funds,  a  recipient  is  voluntarily  consenting  to  any  restric- 
tions placed  on  those  funds.  Potential  grant  recipients  can  choose 
between  accepting  Title  X  funds — subject  to  the  condition  that  they 
not  engage  in  abortion  counseling — or  declining  the  funds  and  fi- 
nancing a  program  of  their  own  design. 

It  is  important  to  point  out  that  the  regulations  were  promulgat- 
ed because  Title  X  grantees  were  not  properly  implementing  the 
statute  which  stated  that  no  funds  were  to  be  used  for  abortion-re- 
lated activities.  The  improper  implementation  was  revealed  in 
studies  conducted  by  the  General  Accounting  Office  (GAO)  and  the 
Office  of  the  Inspector  General.  These  studies  revealed  that  Title  X 
grantees  were  imposing  their  point  of  view  on  clients  to  the  exclu- 
sion of  other  viewpoints — that  abortion  was  a  valid  and  preferred 
method  of  family  planning. 

Second,  we  oppose  this  legislation  because  abortion  is  not  and 
should  not  be  a  method  of  family  planning.  Section  1008  of  the 
Title  X  program  specifically  prohibits  the  use  of  Title  X  funds  in 
programs  when  abortion  is  a  method  of  family  planning.  Counsel- 
ing about  and  referral  for  abortions  at  Title  X  clinics  suggest  that 
abortion  is  a  valid  method  of  family  planning  that  the  Federal  gov- 
ernment is  willing  to  fund.  The  mission  of  the  family  planning  pro- 
gram is  to  help  women  avoid  unplanned  pregnancy  and  plan  the 
timing  and  spacing  of  their  children.  Family  planning  is  meant  to 
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promote  or  prevent  pregnancy,  not  to  promote  pregnancy  termina- 
tion. 

Finally,  we  oppose  H.R.  3090  because  it  does  not  encourage  pa- 
rental involvement  in  the  sexual  education  of  their  children.  Abor- 
tion is  a  serious  moral  decision;  it  is  also  a  potentially  serious  medi- 
cal procedure.  To  not  require  that  parents  be  notified  that  their 
daughter  is  seeking  an  abortion  is  irresponsible.  The  ramifications 
of  the  failure  to  notify  parents  was  well  documented  at  the  Sub- 
committee hearing.  The  mother  of  a  teenager  who  had  an  abortion 
testified  that  the  abortion  resulted  in  medical  complications.  Treat- 
ment for  these  complications  required  not  only  parental  notifica- 
tion but  parental  consent. 

At  both  the  Subcommittee  and  the  Full  Committee  markups,  we 
supported  an  amendment  offered  by  Congressman  Bliley  to  ensure 
that  parents  retain  the  primary  responsibility  for  raising  their  chil- 
dren. The  amendment  would  prohibit  any  facility  that  performs 
abortions  and  is  affiliated  with  an  entity  that  receives  Title  X 
grants  from  performing  an  abortion  on  a  minor  unless  written  noti- 
fication is  provided  to  at  least  one  parent  of  the  unemancipated 
minor  within  48  hours  after  the  abortion  has  been  requested.  There 
are  two  exceptions  to  this  requirement.  Parental  notification  would 
not  be  required  if  (1)  a  physician  certifies  that  a  medical  emergency 
exists,  or  (2)  a  minor  declares  in  a  written  statement  either  that 
the  pregnancy  is  the  result  of  parental  incest  or  that  one  or  both 
parents  have  physically  or  sexually  abused  the  minor.  The  entity 
must  provide  this  written  statement  and  the  identity  of  the  minor 
to  the  appropriate  State  authority. 

It  is  important  to  emphasize  that  this  statement  would  not  pre- 
empt State  law.  It  would  only  apply  to  those  abortion  facilities  as- 
sociated with  organizations  that  receive  Title  X  funds. 

In  conclusion,  this  bill  would  significantly  alter  Federal  policy  re- 
garding abortion.  Currently,  no  Federal  program  subsidizes  abor- 
tion. We  should  not  start.  In  a  letter  to  Congress  dated  June  4, 
1991,  President  Bush  conveyed  his  opposition  to  any  legislation 
that  changes  Federal  policy  with  respect  to  abortion.  He  stated,  "I 
will  veto  any  legislation  that  weakens  current  law  or  existing  regu- 
lations." The  letter  specifically  mentions  the  family  planning  pro- 
gram. For  all  these  reasons,  we  strongly  oppose  passage  of  H.R. 
3090. 

Norman  F.  Lent. 
Matt  Rinaldo. 
Bill  Dannemeyer. 
Tom  Bliley, 
Jack  Fields. 
Michael  G.  Oxley 
Mike  Bilirakis. 
Dan  Schaefer. 
Joe  Barton. 
J.  Dennis  Hastert. 
Clyde  C.  Hollow  ay. 
Billy  Tauzin. 
Ralph  M.  Hall. 
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